AIM: Could it be argued that the Marshall Supreme Court gave too much power to the national government at the expense of the state government? 
MOTIVATION: Marbury v. Madison Marshall quote

(1) What power of the Court is Marshall establishing in this quote?  (Court interprets. Judicial Review.)
TASKS  READ A

(1) What are the facts of this case?

(2) What was the holding (decision) of the Court?

(3) What reasoning did the Court have for its reasoning?

ACTIVITY B and C
(1) Hand out cases.

(2) Split class into groups.

(3) Go over instructions.

(4) Do tasks.

(5) Discuss/Present to class.

(6) ** Fill in the boxes as a summary.

APPLICATION: Charts

(1) Fill out chart.
(2) Discuss.

SUMMARY: Marbury v. Madison CARTOON // Answer aim.  
Did the Supreme Court under Marshall give too much power to the national government at the expense of the state government?

The Marshall Court
A. Marbury v. Madison (1803)

At the end of his term, Federalist President John Adams appointed William Marbury as justice of the peace for the District of Columbia, in addition to many other Midnight Appointments! This was done with the knowledge (and fear) that an Anti-Federalist President, Jefferson, was to take office. The Secretary of State, John Marshall (later the Chief Justice of the Supreme Court!) failed to deliver the commission to Marbury and left that task to the new Secretary of State during the Jefferson Presidency, James Madison.  Upon his presidential inauguration, Thomas Jefferson told Madison not to deliver the commission.  Murbury filed suit and asked the Supreme Court to issue a writ of mandamus, or a court order, which would require Madison to deliver the commission.  
US Constitution

Article II §2 “The President shall be Commander in Chief…He shall have Power, by and with the Advice and Consent of the Senate…and he shall nominate, and by and with the Advice and Consent of the Senate, shall appoint Ambassadors, other public Ministers and Counsels, Judges of the supreme Court, and all other Officers of the United States, whose Appointments are not herein otherwise provided for, and which shall be established by Law; but the congress may by Law vest the Appointment of such inferior Officers, as they think proper, in the President alone, in the Courts of Law, or in the Heads of Departments…”

Article III §1 “The judicial Power of the United States, shall be vested in one supreme Court, and in such inferior Courts as the Congress may from time to time ordain and establish.  The Judges, both of the supreme and inferior Courts, shall hold their Offices during good Behaviour…”
Interpreting the Constitution: Does the Constitution allow for Congress to give the Court the authority to issue writs of mandamus, an ordering of the Court to carry out an appointment?  Why or why not? Provide evidence.
__________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
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In his opinion, Chief Justice Marshall said that while Marbury was entitled to the commission, the Supreme Court did not have the power (authority) to issue the writ of mandamus.  This was because of the Judiciary Act of 1789, the act written by Congress that authorized the Supreme Court to issue such writs, was unconstitutional.  The Court gave up the power to issue writs because of that decision, but affirmed their power of judicial review, saying that if a law written by the legislature conflicts with the Constitution, the Judiciary Act of 1789 was “null and void.”


The case was decided by the Supreme Court and the appointment of Marbury by Adams was called one of the “midnight appointments” – meaning one at the very end of the Adams administration.  



Holding (adapted): “Although Marbury was entitled to the commission, 



the statute (codified law) that was the basis of the particular remedy sought was 



unconstitutional because it gave the Supreme Court authority that was implicitly 



denied it by Article II of the US Constitution.” 
Article II of the Constitution states that the President of the United States, alone, has the power to make appointments to the federal courts, subject only to approval by the Congress.  The Supreme Court, according to Marshall, “cannot make appointments or enforce appointments made by the President.” 

The decision was the first by the Supreme Court to declare unconstitutional and void an act passed by Congress that the Court considered in violation of the Constitution.  This decision established the doctrine of judicial review.  
Judicial Review Established: "It is emphatically the province and duty of the judicial department to say what the law is. Those who apply the rule to particular cases, must of necessity expound and interpret that rule. If two laws conflict with each other, the courts must decide on the operation of each."

        - Chief Justice John Marshall

B. McCulloch v. Maryland (1819)
". . . Although, among the enumerated powers of government, we do not find the word "bank" or "incorporation," we find the great powers to lay and collect taxes; to borrow money; to regulate commerce; to declare and conduct a war; and to raise and support armies and navies . . . But it may with great reason be contended, that a government, entrusted with such ample powers . . . must also be entrusted with ample means for their execution. The power being given, it is the interest of the nation to facilitate its execution. . . . " 




— Chief Justice John Marshall 
Excerpts (adapted)
(1) Congress can create "all laws which shall be necessary and proper, for carrying into execution the powers in this constitution, in the government of the United States."…This part of the Constitution was made so that our government can adjust itself for what is to come in the future…” 

(2)…[I]t is the unanimous and decided opinion of this Court, that the act to make the Bank of the United States is constitutional; and that the power of having a branch in the State of Maryland is allowed…The Constitution and the laws made in from it are supreme; that they control the laws of the states, and cannot be controlled by them…That the power to tax involves the power to destroy…If the states may tax one the national government, they may tax any and every part of the national government! This would defeat the entire point of government. The government should not depend on the states…
(3) …The result is a decision that the states have no power, by taxation or otherwise, to get in the way of constitutional laws made by Congress to carry out the powers given to the national government. This is the supremacy of national/federal law given by the Constitution. We are unanimously of opinion, that the law passed by the legislature of Maryland, putting a tax on the Bank of the United States, is unconstitutional and void.
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C. Gibbons v. Ogden (1824) 
". . . One of the immediate causes which led to the adoption of the Constitution was the interest in regulating commerce; to rescue trade from the problems from the legislation of so many different States, and place it under the protection of a uniform national law." — Chief Justice John Marshall 
Excerpts (adapted)   Chief Justice John Marshall delivered the unanimous decision of the Court. 
(1) “…Rivers, in many cases, form the divisions between States; and if the States should make regulations for the use of these waters the regulations may not be fair to both states involved.  By the law of New-York, no one can use the bay of New-York, or any of the waters of that State, by steam vessels, without a license from New-York. By the law of the neighboring State of Connecticut, no one can enter her waters with a steam vessel having a New York license. By the law of New-Jersey, if any citizen of that State is limited, under the New-York law, from using steam boats between the shores of New-Jersey and New-York, he will be allowed to money, in New-Jersey, with three times the costs against the people who had limited him under the law of New-York! 

It cannot be argued that all of these acts were allowed under the laws and Constitution of the United States…” 
(2) “What is it that is to be regulated? Not the trade of the several States, but the commerce (trade) of the United States. The commerce of the States is a unit; and the system must be governed, must be complete and uniform. Its character was to be: E Pluribus Unum (out of many there is one).” 

(3) “This does not mean that completely internal trade, or trade carried on between man and man in a State/parts of the same State, and which does not extend to other States is under federal regulation…the trade which is completely within a particular State, not affecting other States, the government does not need to interfere (reserved for the State itself). 

(4) “The act of a State getting in the way of the use of either vessel having a license under the act of Congress comes, we think, in direct collision with that act of Congress and therefore the Constitution, and is unconstitutional.  The states cannot have laws that go against the laws of the federal government.”
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